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STATEMENT OF THE CASE 
Nature Of The Case 
H upon the jury 
finding him guilty of attempted burglary. Huff claims (1) there was insufficient 
evidence to support his conviction, (2) the court committed instructional error by 
failing to give a unanimity instruction, and (3) the court abused its sentencing 
discretion. 
Statement Of Facts And Course Of Proceedings 
Chad Nelson's eight-year-old child came in and told him there were two 
men outside trying to break into the trailer Nelson used to take his boy scout 
troop camping. (Tr., p.82, L.4 - p.83, L. 1, p.85, L.25 - p.86, L.4.) Nelson went 
outside to see what was going on, but initially did not see anyone. (Tr., p.83, 
Ls.1-4.) Nelson then went to assess the damage to the trailer at which time he 
saw Huff walking down the alley. (Tr., p.89, L.22 - p.90, L.2.) Nelson watched 
Huff pick up a 4 x 4 board as Huff continued to walk toward Nelson's property. 
(Tr., p.90, Ls.3-21.) Huff used the 4 x 4 to hit the door of the scout trailer. 
(Exhibit 2.) Nelson recorded Huff's actions with his smartphone. (Tr., p.91, L.24 
- p.96, L.9; Exhibit 2.) 
When Nelson confronted Huff and asked him what he was doing, Huff 
said he was trying to break the nails out of the 4 x 4. (Tr., p.96, L.24 - p.97, L.6.) 
Nelson called 911, and Huff walked away. (Tr., p.98, Ls.16-20.) Nelson followed 
Huff and Huff "took off running." (Tr., p.99, Ls.5-17.) Nelson eventually found 
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Huff hiding in sorr;e bushes. (Tr., p.100, L.24 - p.101, L.9.) Nelson waited in the 
area where Huff was hiding until law enforcement arrived. (Tr., p.101, Ls.21-24.) 
\/'/hen Officer Jon Johnson arrived, Huff 1.vas still hiding in the bushes. 
(Tr., p.124, Ls.2-8.) Officer Johnson detained Huff and asked what he was 
doing. (Tr., p.124, L.9 - p.125, L.14.) Huff, referring to Nelson, said he was 
hiding from "the big Mexican," (Tr., p.128, Ls.3-5, p.134, L.22 - p.135, L.5, 
p.142, L.21 - p.143, L.2; Exhibit 9.) Huff denied tampering with the trailer. (Tr., 
p.128, Ls.8-12, p.134, Ls.7-12.) Huff also denied he was the person in the video 
recorded by Nelson. (Tr., p.135, L.7-p.136, L.4.) 
The state charged Huff with attempted burglary. (R., pp.7-8, 32-33, 60-
61.) Huff pied not guilty and his case proceeded to trial. (R., p.35.) A jury 
convicted Huff of the charged offense. (R., p.71.) The court imposed a unified 
three-year sentence, with one year fixed, and retained jurisdiction. (R., pp.76-
78.) Huff filed a Rule 35 motion, which the district court denied. (Motion to 
Reduce Sentence, filed March 20, 2013 (augmentation); Minute Entry and Order, 
filed April 23, 2013 (augmentation).) On November 7, 2013, at the conclusion of 
the retained jurisdiction review period, the court placed Huff on probation. 
(Register of Actions, Appendix A.) 1 
Huff filed a timely notice of appeal from the judgment of conviction. (R., 
pp.80-82.) 
1 Contemporaneous with this brief, the state filed a motion to take judicial notice 
of the Register of Actions from State v. Huff, Bonneville County Case No. 2012-




1. d err by 
unanimity? 
2. Was there substantial competent evidence to support Mr. Huff's 
conviction for attempted burglary? 
3. Did the district court abuse its discretion when it imposed a 
unified sentence of three years, with one year fixed, upon Mr. 
Huff following his conviction for attempted burglary? 
(Appellant's Brief, p.4 ) 
The state rephrases the issues on appeal as: 
1. Has Huff failed to show fundamental error based on failure to give a 
special unanimity instruction? 
2. Did the state present sufficient evidence from which the jury could 
conclude, beyond a reasonable doubt, that Huff was guilty of attempted 
burglary? 
3. Is Huff's claim that the court abused its discretion by not placing him on 




Huff Has Failed To Show Fundamental Error In The Failure To Give A Special 
Unanimity Instruction 
A. Introduction 
Huff argues the evidence was insufficient because, he claims, the jury's 
verdict finding him guilty of attempted burglary could have been based on "either 
... the actions of the two unknown individuals in the alley who damaged the 
latching mechanisms on the trailer, or by the act of picking up the board and/or 
by hitting the traiier with the board or perhaps even by hiding in the bushes that 
night." (Appellant's Brief, p.5.) Based on this logic, Huff claims, for the first time 
on appeal, that the district was "required to instruct the jurors that they must 
unanimously agree on which act or acts constituted the attempted burglary." 
(Appellant's Brief, p.5.) The facts and the law do not support Huffs argument. 
B. Standard Of Review 
Whether a jury was properly instructed is a question of law over which this 
Court exercises free review. State v. Severson, 147 Idaho 694, 710, 215 P.3d 
414, 430 (2009). 
C. Huff Has Failed To Show Error, Much Less Fundamental Error, In The 
Failure To Give A Unanimity Instruction 
Huff argues for the first time on appeal that the district court erred in 
failing to give a special unanimity instruction. (Appellant's Brief, pp.5-13.) 
Because Huff did not object to the jury instructions (Tr., p.151, L.20 - p.152, 




an was fundamental error. To show fundamental 
three-part test articulated in State v. Perry, 150 Idaho 
245 3d 967 (201 . The first prong requires Huff to show that 
error "violates one or more of [his] unwaived constitutional rights." hi at 227, 
245 P.3d at 979. Second, Huff must show the error "plainly exists (without the 
need for any additional information not contained in the appellate record, 
including information as to whether the failure to object was a tactical decision)." 
hi Third, Huff must show the error was "not harmless." hi Because Huff was 
not entitled to a instruction, he has failed to show error in the failure to 
give such an instruction, much less ndamental error entitling him to reversal of 
his conviction. 
The jury was instructed that its verdict must be unanimous. (Tr., p.16, 
Ls.18-19.) The Idaho Supreme Court has held that "[a]n instruction that the jury 
must unanimously agree on the facts giving rise to the offense ... is generally 
not required." State v. Adamcik, 152 Idaho 445, 474, 272 P.3d 417, 446 (2012) 
(emphasis added) (quoting State v. Severson, 147 Idaho 694, 711, 215 P.3d 
414, 431 (2009)). The exception to this general rule is when a defendant 
commits different criminal acts, each of which constitute "separate incidents 
involving distinct unions of mens rea and actus reas." hi at 475, 272 P.3d at 
447. Thus, for example, in Severson, the Court held that the defendant, who 
was charged with murder by poisoning and/or suffocation, or both, was not 
entitled to a special unanimity instruction "[aJbsent evidence of more than one 
instance in which Severson engaged in the charged conduct" - an impossibility in 
5 
the context of murder. Severson at 712, 215 P.3d at 432; see also State v. 
Johnson, 145 Idaho 970, 977, 188 P.3d 912, 919 (2008) (defendant not entitled 
to a unanimity instruction because "only one criminal act was charged - first-
degree murder - and there was no evidence presented of additional criminal 
acts"). 
In this case, the state charged Huff with a single criminal act - attempted 
burglary2 - and there were was no evidence of separate and distinct criminal acts 
of attempted burglary upon which the state was relying in order to prove that 
charge. Because Huff's claim that he was entitled to a special unanimity 
instruction is contrary to the facts and the law, he has failed to show any error, 
much less fundamental error. 
11. 
Huff Has Failed To Show The Evidence Was Not Sufficient To Support His 
Conviction For Attempted Burglary 
A. Introduction 
Huff challenges the sufficiency of the evidence supporting his conviction 
for attempted burglary. (Appellant's Brief, pp.16-20.) Specifically, he contends 
the state failed to present sufficient evidence from which the jury could find 
beyond a reasonable doubt that "he attempted to enter the trailer with the intent 
to commit theft." (Appellant's Brief, p.16.) Huff's argument fails. A review of the 
evidence presented shows the state presented sufficient evidence from which 
2 The final charging document alleged: "The Defendant, KIRK ALLEN HUFF, on 
or about July 26, 2012, ... attempted to enter into a utility trailer, belong to the 
Idaho Falls 4th Ward LOS church and/or Chad Nelson, located at 557 L Street, in 
Idaho Falls, with the intent to commit the crime of theft." (R., p.61.) 
6 
the could find had intent to support his conviction 
Standard Of Review 
An appellate court will not set aside a judgment of conviction entered 
upon a jury verdict if there is substantial evidence upon which a rational trier 
fact could have found the essential elements of the crime beyond a reasonable 
doubt. State v. Reyes, 121 Idaho 570, 826 P.2d 919 (Ct. App. 1992); State v. 
Hart, 112 Idaho 759,761,735 P.2d 1070, 1072 (Ct. App. 1987). In conducting 
this review the appellate court will not substitute its view for that of the jury as to 
the credibility of witnesses, the weight to be given to the testimony, or the 
reasonable inferences to be drawn from the evidence. State v. Knutson, 121 
Idaho 101, 822 P.2d 998 (Ct. App. 1991 ); Hart, 112 Idaho at 761, 735 P.2d at 
1072. Moreover, the facts, and inferences to be drawn from those facts, are 
construed in favor of upholding the jury's verdict. State v. Hughes, 130 Idaho 
698, 701, 946 P.2d 1338, 1341 (Ct. App. 1997); Hart, 112 Idaho at 761, 735 
P .2d at 1072. 
C. The State Presented Sufficient Evidence To Prove The Essential 
Elements Of Attempted Burglary 
In order for the jury to find Huff guilty of attempted burglary, the state was 
required to prove the following elements beyond a reasonable doubt: 
1. On or about July 25, 2012, 
2. in the state of Idaho, 
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3. the defendant Kirk Huff did some act which was a step 
towards committing the crime of burglary, and 
4. at the time of said act, the defendant had the specific intent 
to commit the crime of theft 
(Jury Instruction No. 21 (augmentation); Tr., p.154, L.23 - p.155, L.5.) 
Huff challenges the sufficiency of the evidence on the last element, which 
required the state to prove Huff had the specific intent to commit theft when he 
took "a step towards committing the crime of burglary." Huff claims "there was 
no substantial evidence that would have proven the essential element of intent 
beyond a reasonable doubt" because, he argues, "there was no evidence that 
[he] was trying to enter the trailer at all" and "no evidence, circumstantial or 
direct, was ever introduced that his intent in striking the trailer with a piece of 
wood was anything other than what he told Mr. Nelson-that he was trying to get 
the nails out of the wood." (Appellant's Brief, p.19.) Huff's argument is without 
merit. 
Huff acknowledges, as he must, that a '"jury may infer intent from the 
commission of acts and the surrounding circumstances."' (Appellant's Brief, p.18 
(quoting State v. Marsh, 141 Idaho 862, 867, 119 P.3d 637 (Ct. App. 2004).) 
Huff's argument that the evidence was insufficient, however, ignores this 
principle. The evidence showed that Nelson's child reported that there were two 
men trying to break into the scout trailer and Nelson witnessed Huff pick up a 4 x 
4 and recorded Huff approaching the trailer and heard sounds consistent with 
Huff striking the trailer with the 4 x 4. The damage to the trailer was around the 
locking mechanism, indicating an intent to remove the lock in order to gain 
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access to its contents. The jury could easily and reasonably infer from this 
evidence that the intent in removing the lock was to gain access to the trailer to 
commit a theft. See State v. Knutson, 121 Idaho 101, 104, 822 P.2d 998, 1001 
(Ct. App. 1991) ("evidence of a forced entry will support a permissive inference 
of burglary with the requisite intent to commit a theft"). This assessment of 
Huff's intent is also consistent with his flight from the scene when confronted by 
Nelson and his effort to hide in the bushes, demonstrating consciousness of guilt 
on Huff's part. See State v. Pokorney, 149 Idaho 459, 463, 235 P.3d 409, 413 
(Ct. App. 2012) ("Evidence of flight, escape, or failure to appear on the part of a 
defendant is often identified as relevant to demonstrate consciousness of guilt."). 
Contrary to Huff's argument on appeal, that Huff was only "trying to get the nails 
out of the wood" was not the only reasonable interpretation of this evidence 
(Appellant's Brief, p.19), and, arguably, Huff's explanation was not reasonable at 
all (see Tr., p.120, Ls.5-15). In any event, the jury rejected that version of 
events, as it was entitled to do. Marsh, 141 Idaho at 867, 119 P.3d at 642 ("The 
intent of the accused is a question of fact for the jury to determine.") 
Viewing all reasonable inferences in the state's favor, a reasonable juror 
could conclude, based on the evidence presented, that Huff attempted to gain 
access to the trailer and that his intent in doing so was to commit a theft. Huff 
has failed to meet his burden of establishing the evidence was insufficient to 
support the jury's verdict finding him guilty of attempted burglary. 
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111. 
Huff's Sentencing Ciaim !s Moot 
A. Introduction 
Huff argues the district court abused its sentencing discretion by retaining 
jurisdiction "instead of placing him on probation." (Appellant's Brief, p.20.) Huff's 
c!aim is moot because he is currently on probation. 
B. Standard Of Review 
"Justiciability issues, such as mootness, are freely reviewed." State v. 
Barclay, 149 Idaho 6, 8, 232 P.3d 327, 329 (2010) (citing State v.Manley, 142 
Idaho 338, 342, 127 P.3d 954, 958 (2005)). 
C. Huff's Claim That He VJas Entitled To Probation Is Moot Since He Is 
Currently On Probation 
"An issue becomes moot if it does not present a real and substantial 
controversy that is capable of being concluded by judicial relief." Barclay, 149 
Idaho at 8, 232 P.3d at 329 (quotations and citations omitted). On November 7, 
2013, at the conclusion of the retained jurisdiction review period, the district court 
placed Huff on probation. (Appendix A.) Huff's claim that the district court 
abused its discretion by failing to place him on probation before retaining 
jurisdiction is, therefore, moot because Huff has already obtained the relief he 
seeks from this Court. 3 
3 Huff filed his Appellant's Brief on September 20, 2013, more than a month prior 
to being placed on probation. (Appellant's Brief, p.24.) 
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CONCLUSION 
The state respectfully requests that this Court affirm the judgment entered 
upon the jury verdict finding Huff guilty of attempted burglary. 
DATED this 16th day of December 2013. 
JESSICA M. LORELLO 
' I De19uty Attorney General 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that i have this 16th day of December 2013, served a 
true and correct copy of the attached BRIEF OF RESPONDENT by causing a 
copy addressed to: 
SALLY J. COOLEY 
DEPUTY STATE APPELLATE PUBLIC DEFENDER 
to be placed in The State Appellate Public Defender's basket located in the 
Idaho Supreme Court Clerk's office. 
JESSlfA M. LORELLO 
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